Order of Adjudicator pursuant to section 33(4)
of the Royal Newfoundland Constabulary Act, 1992

COMPLAINT

The complaint before me aleges that Leonard. P. Power, as Chief of Police of the Roya Newfoundland
Congabulary, by virtue of his podtion and responghilities, did improperly discriminate agangt and
harass Cdvin Dwyer and Cheryl Warren (now Dwyer) and tha he did otherwise fail to monitor and
insure that Royal Newfoundland Congtabulary officers complied with required standards of service in
relation to Calvin and Cheryl Dwyer, respecting incidents occurring on January 13, 1994, October 16,
1994 and November 22, 1994.

This complaint is contained in a Reference To An Adjudicator (See Appendix 1) for hearing pursuant to
section 28 (2) of the Roya Newfoundland Congtabulary Act, 1992 S.N. 1992 c¢.R-17 having been
referred by the Commissioner pursuant to section 19(1)(c) of the same Act.

The hearing was held on April 28,29 & 30, May 1, 19 & 21 and June 2, 3 & 19, 1998.

PRELIMINARY MOTION

A preliminary motion to dismiss the complaint was made by Counsel for the Respondent Chief Power.

This motion for dismissal was based on the pogition that the complaints made by Mr. Dwyer and Ms.
Warren to the Police Complaints Commission respecting the January 13, 1994 incidents were not made
within the time limit prescribed for same as provided in section 22 (4) of the Royd Newfoundland
Congtabulary Act, 1992, and that the proper procedures for their complaints respecting the incidents of
October 16, 1994 and November 22, 1994 were not complied with. More specifically on the latter
incidents, Mr. Dwyer & Ms. Warren complained within the appropriate period of time, but upon being
advised by Royd Newfoundland Congtabulary officers that their complaints were unmeritorious, faled
to apped those decisons to the Royad Newfoundland Congtabulary Public Complaints Commission
Commissioner within the 15 day period dictated by section 25 (4) of the Act. The motion for dismissd
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was characterized as an abuse of process argument.

The postion of Commisson Counsd on the preiminary motion was that particulars dleged in the
Reference are particulars only, and do not define the beginning of the three month time period referred
to in section 22 of the Act, and in any event, the complaint is againg the Chief of Police, as embodying
the Royd Newfoundland Congtabulary adminigration, for continuous acts of dleged discrimination and
harassment, which ultimately caused Mr. Dwyer & Ms. Warren to redlize they were being harassed and
discriminated againg. Commission counsdl advocated the necessity to hear evidence before a decision
is made, in order to give meaning to "congdering dl circumstances of the matter” referred to in section
22 (5) of the said Act.

| was of the view that evidence relating to the circumstances was necessary in order to come to a fair
determination on the motion. Consequently, | ruled that the argument would be dedt with at the

conclusion of the evidence, and proceeded to hear withesses.

EVIDENCE ON THE PARTICULARS

| am now going to ded with the evidence asiit relates to the particulars of the complaint, numbered one
to four in the body of the Reference to An Adjudicator.

Particular 1

The firg particular aleges that the Roya Newfoundland Congtabulary did not adequately respond to
complaints by Cheryl Warren and Cavin Dwyer that on October 16, 1994 Constable D. Maoney had
made a telephone cdl of intimidating and harassng nature to their residence.

The evidence indicates that estranged parents Cheryl Warren and Congtable Donald Maloney had a
child, M, who in October of 1994 was the subject of ajoint custody order. The relationship between
the parents was not an amicable one. A telephone exchange occurred on the date in question between
Congable Mdoney and Cdvin Dwyer, then common-law husband of Cheryl Warren, in which it is
dleged that Congtable Maoney threatened to have Mr. Dwyer "thrown in jal again" presumably
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through the use of Congtable Maoney's influence as a police officer. Mr. Dwyer was outraged by this
threat especidly in light of his January 1994 experience, and later on the same day he completed a
written statement outlining the facts surrounding the incident and took it to the Roya Newfoundland
Congtabulary where he intended to make a forma complaint. The evidence indicates that Mr. Dwyer
passed over this statement to Sergeant Rick Thorne of the Roya Newfoundland Congtabulary. The
matter was subsequently turned over to Lieutenant P. Ledwel for internd investigation. Lieutenant
Ledwell did not interview ether of the complainants or the subject of the complaint Constable Maoney,
before forming the opinion that there was nothing crimind identified in the complaint of Mr. Dwyer, nor
was there "anything identified to warrant disciplinary action”. His concluson was concurred in by the
respondent, then acting Chief of Police, who noted in P.L.#2 that "this is a difficult case involving a
domestic dispute and child custody”. Lieutenant Ledwell tedtified that he was in touch with Ms. Dwyer
by phone and made her aware of the decison and that she was not happy with same. He had treated

this complaint as an internad complaint, which required no written periodic reports to the complainant/s.

The evidence indicates that there was no redl investigation carried out respecting the complaint. Mr.
Dwyer and Ms. Warren were not interviewed, nor was Constable Maoney interviewed with respect to
the actud dlegation in Dwyer's complaint.

The substance of the complaint made by Mr. Dwyer on October 16, 1994 was that Constable Maoney
was thregtening Mr. Dwyer to have him thrown in jal again. Presumably this would be facilitated by
Congtable Maoney's connection to the Roya Newfoundland Congtabulary, as there were no legitimate
grounds for arresting Mr. Dwyer, and none referenced by Constable Maoney during the conversation.
If Constable Maoney did indeed make this threat, which has not been refuted by the evidence, then it is
a serious misuse of his authority as a police officer, therefore raisng disciplinary issues. At the very
lead, it would warrant an inquiry of Congtable Mdoney as to his verson of the conversation. Crimind
conduct, on the facts as provided by Mr. Dwyer to Sergeant Thorne, is more difficult to establish,
athough may have been able to be established if the matter had been comprehensively investigated. As
well, there is no indication that this complaint was ever copied to the Police Complaints Commission as
per the sated policy of the Roya Newfoundland Constabulary.

The particular aleges that The Roya Newfoundland Congtabulary did not respond adequatdly to this
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complant of Mr. Dwyer. Although the conclusion reached by Lieutenant Ledwell and concurred in by
then acting Chief Power may have been reached in good faith, it was based on an incomplete
investigation. Accordingly, | find that the response of the Roya Newfoundland Congtabulary to the
complaint was not adequate.

Particular 2

The second particular dleges that the Roya Newfoundland Consgtabulary did not adequately investigate
Cheryl Warren's complaint that Constable D. Maoney intimidated and harassed her on November 22,
1994 in an incident in the VillaNova Schoal parking lot.

The evidence indicates that Cheryl Warren made a complaint to Sergeant B. Wilkins who attended at
her home at approximately 9:00 p.m. on November 22, 1994 in response to a telephone call she made
to Royd Newfoundland Congtabulary headquarters earlier that evening. Ms. Warren provided a
written statement to Sergeant Wilkins detailing that Constable Maoney had parked behind her vehicle
on the evening of November 22, 1994 blocking her exit from the lot. She reported that Congtable
Maoney wished to discuss child access issues with her which she declined to do a that time and in
those circumstances.  She indicated that Congtable Maoney had raised his voice to her during the
conversaion, and that she was fearful of him as the parking lot was dark. After a minute or two, he
returned to his vehicle and drove out of the lot, thereby allowing her to back up and exit the lot herself.
Sergeant Wilkins provided a copy of Police Complaints Commission Form 2 to Ms. Warren, tendered
asL.P#11 in this hearing which outlines police complaints procedures and rights of complainants.

Ms. Warren subsequently contacted the Roya Newfoundland Constabulary and inquired as to the
datus of her complaint. She was informed by Lieutenant Ledwell that he had 30 days to report to her.

According to Ms. Warren, the 30 days had passed by that time, athough she could not recall the exact
date of her follow-up phone cal. On December 20, 1994, Constable Maoney provided a written
datement to Lieutenant Ledwdl giving his verson of the November 22, 1994 incident. Congtable
Maoney admits he parked behind Ms. Warren, but indicates this was only for the duration of his
conversation with his former wife which was approximately 20 seconds. Constable Maoney's verson
of the facts minimizes the incident.



On January 1, 1995 Lieutenant Ledwdl was trandferred from the Internd Review Section and
Lieutenant W.J. Brown assumed responshility for investigating the complaint.  Lieutenant Brown
reported to Chief Power in writing on January 4, 1995 that he felt Constable Maoney had no intent to
detain Ms. Warren in the parking lot. Superintendent Budden subsequently informed Ms. Warren that
he saw no evidence to suggest that Congtable Maoney intended to detain her againgt her will, and
therefore there was, in his view, no illegal detention. The Superintendent also advised he did not fed
disciplinary action was warranted as Ms. Warren's dlegations could not be substantiated.

Superintendent Budden advised Ms. Warren of her right to gpped the decison. Ms. Warren did not

appeal.

Ms. Warren is of the view that the Roya Newfoundland Constabulary should have conducted an in-
depth investigation of the incident, including on-gte diagramming.  Although one can understand the
complainant's sengtivity to the issue, the investigation, which included taking a written satement from
Congtable Maoney, would not have been meaningfully enhanced by on-site diagrams or additiona
mesetings with Ms. Warren. The only difference on the facts was one of time, ie. Constable Maoney
sad in his statement he was parked behind Ms. Warren for 20 seconds;, Ms. Warren says a couple of
minutes. | accept Ms. Warren's estimate of time, if for no other reason than it takes in excess of 20
seconds to get in and out of on€e's vehicle and walk a few feet even without having a conversation.
However, even a two minutes, the incident has to be viewed in the context of the strained and
acrimonious relaions between Congable Mdoney and Ms. Warren.  Intent to detain is difficult to
prove. In the absence of satements of admisson or other culpability, intent must be inferred from the
crcumstances. The likelihood of triers of facts inferring Congtable Maoney's intent in an incident that
by the complainant's own evidence lasted less than two minutesis dim. There was no evidence that the
incident related in any way to Constable Maoney's work as a police officer. In these circumstances,
crimind charges or disciplinary action would not be appropriate.  Accordingly, | find tha the
investigation of the incident was adequeate in the circumstances and the decison reached by the Internd
Review Section was a reasonable one.

In so finding, | do not wish to cast aspersons on Ms. Warren. [t is understandable that she reacted as
she did given the backdrop of difficulties between her and Constable Maoney as attested to during the



proceedings.

Particulars3 & 4

The third and fourth particulars dlege that on January 13, 1994 members of the Roya Newfoundland
Congabulary acted in an overzedous fashion and used an excessive display of force and intimidation in
the arrest of Cavin Dwyer and in s0 doing, were directly or indirectly influenced by Congable D.
Maoney; and the arrest and incarceration of Cavin Dwyer on the same date were both unnecessary
snce an gppearance notice or summons would have been sufficient in the circumstances.

Evidence concerning the arrest of Calvin Dwyer on January 13, 1994 was provided by eight witnesses,
namely Calvin Dwyer, Cheryl Warren, Erica Dwyer, Sergeant E. Jones, Constable Jason Sheppard,
Congtable William Gosse, Sergeant Paul Hierlihy and Rhonda Maoney. Notably, Constable Donad
Maoney did not testify.

The facts surrounding the January 13, 1994 incident are summarized as follows:

On the morning of January 13, 1994, Cheryl Warren was contacted by her estranged husband
Congtable Donad Maoney and informed that he had taken their daughter M. from the daycare centre.
This was during a time when Ms. Warren had custody of M. Ms. Warren was upset, and sought legal
advice, which advice was for her to go to the police for assstance. She and her common-law husband
Cavin Dwyer then presented to Roya Newfoundland Constabulary Headquarters to complain of the
incident. At Fort Townsend they met with Lieutenant Ledwell and then Congiable Paul Hierlihy. After
discussion, they were advised by the two officers the matter was a civil one, and the Royad
Newfoundland Constabulary would not become involved.

Mr. Dwyer and Ms. Warren left Roya Newfoundland Constabulary Headquarters and went to 38
McDonad Drive where they believed M. to be. This was mid to late afternoon on January 13, 1994.

Mr. Dwyer went to the front door which was answered by Rhonda Maoney, Constable Donald
Maoney's sster and the aunt of M. At this point the evidence as to what exactly happened differs as
between Ms. Warren, who was in the driveway, and Mr. Dwyer, and Rhonda Maoney. Mr. Dwyer's
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evidence is that he never entered 38 McDondd Drive. When Rhonda Maoney answered the door, he
was slanding outsde. He inquired about M and Rhonda Maoney caled out to M who was insde the
house. At the same time Huffy the cat escaped from the house and Mr. Dwyer aong with Rhonda
Maoney went down the steps to fetch her. They then both walked back up the steps, where by this
time M was. M jumped into his arms and he walked down the steps to where M's mother was, M
jumped into her mother's arms, and they got into their vehicle and drove away. This verson is verified
by Ms. Warren, who was approaching from the driveway.

Ms. Maoney testified that she answered the door and advised Mr. Dwyer, in response to his question
that M's mother wanted to now how M was, that M was fine. She stated she closed the door and said
"leave’ to Mr. Dwyer, but that he opened it again, stepped inside and grabbed her hand which had hold
of M. Ms. Mdoney tedtified Mr. Dwyer took M to his vehicle and she then cdled for her father who
was insgdethe home. Ms. Warren and Mr. Dwyer drove awvay with M. Ms. Maoney's recollection of
the incident was poor, and in answering questions she relied heavily on her satement given to Congable
Goss= a thetime.

As Mr. Dwyer and Ms. Warren drove away with M, Mr. Maoney Sr. was gesturing in anger from the
doorstep, with Mrs. E. Maoney and Rhonda Maoney standing nearby. Congtable D. Maoney was

not present.

Rhonda Maoney testified that she then called 911 looking for her brother, Congtable D. Maoney, who
later returned to 38 McDondd Drive. Ms. Mdoney stated she could not recal who she spoke to at
Roya Newfoundland Constabulary headquarters, but that she called for her brother because her niece
had been taken. She did not recollect making any phone call to the police to make a complaint. There
was a suggestion that Congtable D. Maoney made the complaint athough that was not proved. In any
event, a complaint was made to the Royd Newfoundland Congtabulary to which Congtable William
Gosse and Sergeant E. Jones responded by attending a 38 McDonad Drive to investigate the matter.

Two CID officers, then Congable Paul Hierlihy and Congtable Jason Sheppard dso arrived.  All
policemen agreed the matter was minor, so Congtable Gosse, the junior patrol officer, conducted the
invedtigation. He took statements from Rhonda, James and Ellen Mdoney, and in consultation with
Sergeant E. Jones, formed the opinion that charges againgt Cavin Dwyer of unlawful entry into a
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dwdling house with intent to commit an indictable offence therein and common assault were warranted.

Congtable Gosse tedtified the incident was "minor” but that he determined it necessary to arrest and
detain Cavin Dwyer in order to prevent the continuation of the offence. The two CID congtables left
the Maoney residence prior to al statements being taken. They determined it was not necessary for
them to stay at the scene but indicated to Constable Gosse and Sergeant E. Jones they were available
for back up with Mr. Dwyer's arrest a his home at 14 Petawa Park if necessary. Congtable Gosse
aso tedtified that he did not recall Sergeant Hierlihy and Congtable Sheppard being present a 38
McDonad Drive nor did he request their back up assstance at 38 McDonad Drive or 14 Petawa
Park. Sergeant Jones recalled the presence of CID officers, but stated that he had not requested their
assigtance a ether 38 McDonald Drive or 14 Petawa Park and they came aong on their own to the
Dwyer resdence. Sergeant Hierlihy testified that Congstable Gosse did cal them for assstance. In any
event, four police officers subsequently proceeded to the Dwyer resdence a 14 Petawa Park,
Chamberlains to arrest Mr. Dwyer. There was a suggestion that Constable Maoney may have been in
the police car with Congtables Hierlihy and Sheppard dthough both former CID officers deny that.

The four police officers arrived a 14 Petawa Park in three different vehicles. The evidence of Erica
Dwyer, Cavin Dwyer's 17-year-old daughter who answered the door, is that at least one of the patrol
cars had its flashing lights activaeted. The police officers testified that the lights were not activated. Ms.
Dwyer was straightforward in her evidence and her memory of the event was clear and | accept that the
flashing lights were activated on at least one of the three police cars parked in front of the Dwyer
resdence. The evidence is conflicting as to how Constables Hierlihy and Sheppard entered the Dwyer
home. They say they followed Constable Gosse and Sergeant Jones in through the front door. Mr.
Dwyer and Ms. Warren and Erica Dwyer tedtified they entered through the patio door off of the
kitchen. In this respect | find the evidence of Mr. Dwyer, Ms. Dwyer and Ms. Warren more reliable,
as ther recollections of the event are much dearer than those of Hierlihy and Sheppard. 1t is
remarkable that Congtables Hierlihy and Sheppard took no notes of their involvement in this entire
matter, which lasted during a period of gpproximately three hours, especidly asthey were at thistime on
overtime and presumably had to justify their work in order to be remunerated.

At 14 Petawa Park, Ms. Warren and Dwyer family members were upset. Mr. Dwyer was placed
under arrest for common assault and being unlawfully in a dwelling house with intent to commit an
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indictable offence therein, and taken in apolice car by Congtable Gosse to the lock-up in &. John's. Al
police officers testified Cavin Dwyer co-operated with them, but that he denied the facts supporting an
assault and unlawful entry as dleged by Rhonda Mdoney in her satement. At the lock-up Mr. Dwyer
was booked to be held for a court appearance the following morning. He was subsequently permitted
to cdl his lawyer who secured his release that night.  Sometime before midnight Mr. Dwyer was
trangported home in a Bugden's cab driven by Bruce Escott.

The evidence concerning the purpose of Mr. Dwyer's arrest varies as among the Roya Newfoundland
Congabulary officers involved. Sergeant Hierlihy and Congtable Sheppard both testified that Mr.
Dwyer was arrested in relation to a child abduction. Sergeant Hierlihy stated he believed there was an
assault involved. Constable Sheppard stated there was an issue of Mr. Dwyer being in the house at 38
McDondd Drive without permisson. Constable Gosse testified that he and Sergeant Ewan Jones, after
interviewing Maoney family members, decided together to charge Mr. Dwyer with common assault and
being unlawfully in a dwdling house with intent to commit an indictable offence therein. Congable
Gos=e tedtified that he and Sergeant Jones determined it was necessary to arrest Mr. Dwyer in order to
prevent continuation of the offence. Congtable Gosse said his main concern was that Mr. Dwyer would
return to the Maoney residence and that judicid release following an arrest would likely provide that he
stay away from 38 McDondd Drive. Sergeant Jones evidence on this point was smilar.

The firgt dlegation in Particular 3 is that the four officers, Sergeant E. Jones and Constables Sheppard,
Hierlihy and Gosse acted in an overzedous fashion and used excessive display of force and intimidation
in aresting Cavin Dwyer. | find it clear on the evidence that thisis so. The involvement of three police
cas with a least one of them udng flashing lights arriving a a private resdence in a resdentid
neighbourhood, and the use of four police officers entering the home through two separate entrances, to
effect the arrest of a man they had no reason to believe was difficult, let done violent, is, in my view,
acting overzedoudy and with excessve display of force and intimidation. This is especidly so given the
minor nature of the offences charged, and the fact that the Roya Newfoundland Congtabulary, including
one of the four arresting officers, characterized the teking of M by Mr. Dwyer as crimind child
abduction when earlier the same day characterized the taking of M by Congtable Maoney as a civil
meatter in which they would not become involved.
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The second dlegation in Particular 3 is that the arrest and the manner in which it was carried out were
directly or indirectly influenced by Congtable D. Maoney. Direct evidence of Constable Maoney's
involvement in the events of January 13, 1994 was provided by Rhonda Maoney and the four police
officersinvolved. There was no evidence that Congtable Maoney directly tried to influence the arrest of
Cavin Dwyer. He may have, but there is no evidence to that effect, and to find that he did so would be
conjecture. However, | do find that the four Roya Newfoundland Congtabulary officers were indirectly
influenced by Constable Maoney in aresting Mr. Dwyer. | s0 find because there was no other
explanation provided to judtify the actions of the Roya Newfoundland Constabulary for the high-handed
manner in which they dedt with Mr. Dwyer. Clearly, it was an atempt to humiliate and oppress Mr.
Dwyer for the benefit of afdlow officer's persond spite.

Particular 4 aleges the arrest and incarceration of Mr. Dwyer were unnecessary. The evidence is clear
that this is the case, and | so find. Of note is that there was no atempt to get a satement from Mr.
Dwyer to get his versgon of the incident, nor did the Roya Newfoundland Congtabulary interview Ms.
Warren who was a witness, prior to arresting Mr. Dwyer. However, even accepting the facts as
provided by Rhonda Maoney surrounding the incident at 38 McDondd Drive, there was no need to
arest Mr. Dwyer. To arrest and incarcerate on a charge of common assault which involved momentary
squeezing of an am leaving no marks or redness, is a departure from the usua police practice.

Likewise, to arest and incarcerate on a charge of being unlawfully in a dwelling house with intent to
commit an indictable offence therein in these circumstances, isaso unusud. Adde from it being far from
certan whether Mr. Dwyer was unlawfully in the Maoney house, the offence he was intending to
commit therein was, according to the Roya Newfoundland Congtabulary officers, child abduction. This
reasoning by the arresting officers is not consgstent with their ressoning on smilar facts earlier the same
day, nor is it consgtent with their actions at the Dwyer resdence later, ie. they were not concerned
about where the child M was, and indeed they left her with her mother without comment. Had they
genuingly believed it was a case of child abduction, surely they would have dedt with the issue of where
the child rightfully should be. Furthermore, it does not make sense that Constable Gosse and Sergeant
Jones felt Mr. Dwyer's arrest and detention for court was necessary to prevent continuation of the
offence. The Royad Newfoundland Congtabulary officers left the child a 14 Petawa Park with her
mother, 0 there was no need for them to be concerned that Mr. Dwyer might vigt the Maoney
resdence again to feich her. Ther actions are not consstent with their own reasoning. My view is
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reinforced by the evidence of Chief Power at page 56 of his testimony, where he clearly sates thet in his
view the arrest was not necessary.

CHIEF POWER'SINVOLVEMENT

| turn now to the dlegation againgt Chief Power that he improperly discriminated againgt and harassed
Cdvin Dwyer and Cheryl Warren and falled to monitor and insure that the Roya Newfoundland
Congabulary complied with required standards of service in relation to Mr. Dwyer and Ms. Warren.

Chief Power was Deputy Chief of Operations at the Royd Newfoundland Congtabulary at the time of
the January 13, 1994 incidents. There were two Deputy Chiefs, the second such rank being held by a
felow officer in reation to support services. The two Deputy Chiefs were accountable to the Chief of
Police, who was Edward Coady in January 1994. Chief Power became Acting Chief of Police in
August of 1994 and officidly became Chief of Police in February of 1995.

The complaint aleges that L.P. Power as Chief of Police did improperly discriminate ..... There is
evidence that Chief Power, as Deputy Chief of Operations, was in January 1994 responsible for the
CID and Petrol Divisons. Accordingly | find that the times of his actua gppointments as Acting Chief
and Chief do not affect the complaint againgt him.

DEFENCES OF ISSUE ESTOPPEL AND ABUSE OF PROCESS

At this time | return to the Respondent's preiminary motion for dismissa of the complaint. At the
concluson of the evidence, Counsd for the Respondent further developed the arguments of issue
estoppel and abuse of process, and provided authorities referencing these doctrines. | have reviewed
these authorities and make the following comments.

There is some merit to the argument that these complaints should be estopped from prosecution as the
issues raised in the particulars have been previoudy decided. However, one of the dements required
for that argument to succeed is that the parties involved in the prior disposition of the issues are the
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same. That is not the case with the present complaint, as Chief Power was not a party to the complaints
made when these issues were previoudy decided. This digtinction is important for the outcome of a
complaint depends on the evidence againg the particular subject of a complaint. Chief Power's
behaviour in dlegations in a complaint could be quite different than that of Congtable Mdoney, or any
other police officer. The evidence redly determines the outcome of the complaint. For this reason |
find that the doctrine of issue estoppe cannot succeed in this case. | am cognizant of the fact that
academics are suggesting the requirement that the parties be the same in order for the doctrine to
succeed be diminated, but Canadian jurisprudence has not embraced this concept yet and | am not
prepared to do so in this case.

The abuse of process argument is perhgps more compelling, in that the complainants and the Police
Complaints Commission could be seen to be attempting to do through the back door by complaining
agang Chief Power, what they could not do through the front door in their complaints against
Congable Mdoney, due to time limitations and failures to follow procedurd requirements. However,
again, the matter redly depends on the evidence againgt the respondent. The drafting of the complaint
as such, is not in and of itself an abuse of process. Consequently, | find that the abuse of process
argument also cannot succeed for the complaint againg the Chief, identicaly drafted, could be found to
be made out if the evidence againgt Chief Power exists to support it.

CONCLUSION

Section 33(3) of the Roya Newfoundland Congabulary Act sipulates the sanction options which an
adjudicator can recommend to the Minister as againg the subject of a complaint. In my view, dl of

these sanctions are persond to a respondent, ie. are tailored to address the specific behaviour of the
subject of acomplaint.

There was little evidence of Chief Power's direct involvement in the particulars of the complaint. Chief
Power acknowledges being aware on January 13, 1994, of the complaints to the Roya Newfoundland
Congtabulary by Cavin Dwyer and Cheryl Warren, and being aware of the digpatch of officers to 38
McDonad Drive later the same day. However, there is no evidence that he authorized, directed or was
even aware of the arest of Cavin Dwyer or the way in which it was carried out, until after it had
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occurred. To punish him persondly for thiswould be wrong, in my view. | have dready determined the
November 1994 incident to have been adequately investigated, so | am unable to find Chief Power
responsible for any wrongdoing with respect to Particular 4. There is evidence which proves Chief
Power's involvement in the inadequate investigation of the October 1994 incident dleged in Particular 1.
The evidence is that when Chief Power reviewed the internd investigation file concerning Lieutenant
Ledwdl's assessment of the October 16, 1998 incident, he concurred with it and failed to identify the
deficiencies in the investigation. Consdering the testimony of Chief Power, and of Sergeant Oliver and
Lieutenant Ledwell on internd review procedures, | am satisfied thet this review was carried out in good
fath by Chief Power. | therefore would characterize Chief Power's direct involvement in the
investigation of the October 16, 1994 incident as a judgment error, and not as behaviour which was
intended to discriminate againgt or harass Mr. Dwyer or Ms. Warren, or as a deliberate falure to
monitor his subordinates work.

In concluson, after condgdering al of the evidence, | am unable to find the complaint againgt Chief
Power to be founded. Accordingly, | order the complaint dismissed.

There were no submission by any of the Parties asto costs. Accordingly, | make no order respecting
same.

LoisR. Hoegg, LL.B.
Adjudicator



